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Closing 

• 30(b)(6) affords the opportunity to give 

the party bearing the burden of proof a 

fixed target. 

• If you impeach the 30(b)(6) evidence, 

you impeach the corporation AND the 

witness. 

• 30(b)(6) often results in the “voluntary” 

elimination of defenses. 
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IN THE CIRCUIT COURT OF WOOD COUNTY, WEST VIRGINIA

KIMBERLY ALLOWATT

Plaintiff,

v. Civil Action No. 15-C-445
Judge: Jeffrey B. Reed

HIGHMARK WEST VIRGINIA INC., a 
West Virginia Corporation

Defendant.

PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION FOR 
PROTECTIVE ORDER REGARDING 30(B)(7) DEPOSITION

Defendant terminated the 30(b)(7) deposition of Highmark West Virginia, Inc., and, through

its Motion for Protective Order pending before this Court, seeks a ruling from this Court that defense

counsel may terminate a 30(b)(7) deposition when defense counsel determines that questioning by

plaintiff’s counsel is outside the scope of the 30(b)(7) notice of deposition.  The sole authority cited

for this extraordinary proposition is a 1985 Federal Rules decision from the District Court of

Massachusetts and a positive reference to that case in a hornbook.  All other authority, and all other

commentators reviewing the Rule, have rejected Defendant’s position, and held that in a 30(b)(7)

deposition, as in all other depositions, testimony should be taken so long as the deposition is not

conducted to harass or abuse a witness and so long as the testimony sought does not invade a

privilege, such as the attorney-client privilege.  To hold otherwise is to invite an endless series of

disputes to be resolved by the Court over questioning during 30(b)(7) depositions before the

deposition can proceed, rather than reserving for later resolution by the Court the determination of

whether the testimony sought is within the scope of the 30(b)(7) deposition (and thus the testimony

of the corporate representative on behalf of the corporation) or outside the scope of the 30(b)(7)
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notice (and, therefore, only the testimony of the individual deponent).  There is no legal or practical

reason to adopt such a position and it is contrary to the great weight of authority.

The Defendant’s Motion should be denied and the Court should order that Defendant’s

30(b)(7) testimony be taken, subject to objection by defense counsel where appropriate.  If the Court,

upon subsequent evaluation, determines that Plaintiff’s questioning is outside the scope of the

30(b)(7) notice, then the Court could hold that such testimony is not the testimony of the corporate

Defendant but, rather, merely the testimony of the individual deponent.

PROCEDURAL HISTORY

Before providing the Notice of 30(b)(7) Deposition, which is Exhibit A to Defendant’s

Motion, Plaintiff provided a draft notice to counsel for the Defendant and sought from counsel for

Defendant agreement as to the timing and location of the 30(b)(7) deposition ultimately conducted

on March 15  in this matter.  Only after Defendant’s review of the notice, and Defendant’sth

agreement to the date and time of the notice was the final Notice prepared and served.

Because of Defendant’s inaccurate characterization of the 30(b)(7) deposition, Plaintiff

attaches the entire condensed transcript, interrupted as it was by Defendant terminating the same

after a little over an hour of actual testimony by the designated witness.1

The 30(b)(7) deposition began with Plaintiff providing to the deponent, Highmark HR

representative Rhonda Poling, a series of exhibits, including the Complaint, Defendant’s Answer,

Plaintiff’s Notice of 30(b)(7) Deposition, Defendant’s Designations and Responses to Plaintiff’s

 The deposition began at 10:09 a.m. and was terminated by the Defendant at 1:20 p.m. 1

However, much of this time period was taken up with off the record conferences between counsel and
between defense counsel and his clients.  An hour of the time was a lunch break.  A significant portion of
the 75 page transcript is colloquy between counsel regarding the 30(b)(7) issue now before the Court. 

2
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First Notice of Videotaped 30(b)(7) Deposition and a series of documents which had been produced

by the Defendant, the last of which were marked as Deposition Exhibit 5.  Deposition Exhibit 5 was

composed in part of documents which the deponent identified as the investigative file which she had

compiled in response to the Plaintiff’s complaint of on the job harassment and discrimination by

Plaintiff’s direct supervisor, Eliezer Kanal.  Plaintiff’s complaint to Ms. Policy is attached as Exhibit

B to the complaint which initiated this civil action.  Poling TR 5-15.

Plaintiff’s counsel inquired of Ms. Poling as to her preparedness to respond to the Notice of

30(b)(7) Deposition and informed her that if at any time she wished to review any documents to

respond to the questions, she was more than welcome to do so before she answered.  Plaintiff’s

counsel also informed Ms. Poling that if at any time she felt that it would be helpful to her to discuss

the questions with her attorney, either in or out of the presence of Plaintiff or her counsel, that she

could request to do so at any time and would be allowed to discuss even pending questions with her

attorney and return only when she felt she had her best and fullest answer to the question posed. 

Poling TR 16-17.

Plaintiff then proceeded to the designations within the Notice of Deposition and began with

designation 12 of the Notice of 30(b)(7) Deposition, which referred to the allegations of paragraph

17 in the Complaint and Exhibit B to the Complaint referred to therein.  Poling TR 17-24.  Inquiry

then focused on Exhibit B to the Complaint, which Ms. Poling testified she was familiar with and

had had meetings with the Plaintiff regarding.  Poling TR 27-30.  At pages 29-30 of the deposition,

defense counsel first raised the issue of whether the questioning was within the scope of the 30(b)(7)

Deposition.  Plaintiff’s counsel pointed out a designation which was on point within the Notice of

Deposition and questioning proceeded regarding Exhibit B.  Poling TR 30-33.

3

#NELA16 1066



At deposition page 33, Ms. Poling requested permission to go off the record to locate a

document in order to aid her in answering a question.  This was done at her request.  The next

objection by defense counsel regarding an inquiry allegedly outside the scope of the 30(b)(7) notice

of deposition was when Plaintiff inquired as to whether Ms. Poling – who worked with Plaintiff for

over twenty years – knew that Plaintiff had been off work for open heart surgery and whether others

in Plaintiff’s work area at Highmark generally knew that as well.  The witness said she did not know. 

The entirety of that exchange is composed in one page of transcript.  Poling TR 46.

Plaintiff’s inquiry about the allegations set forth in Exhibit B to the Complaint (September

29, 2014 Memorandum from the Plaintiff to Employee Relations), related to 30(b)(7) designation

12, in which Plaintiff incorporated the allegations of paragraph 17 of the Complaint, which, in turn,

incorporated the allegations of Plaintiff’s September 29 complaint against Kanal (Exhibit B). 

Exhibit B included allegations that Plaintiff was subjected to misconduct by Kanal because Kanal

had a problem working with women, that he treated the Plaintiff like a second class citizen, abusing

her with unprofessionalism and intimidation.  Ms. Poling acknowledged that she investigated the

allegations of Plaintiff’s September 29  complaint for Defendant.  Nevertheless, when she wasth

questioned about the allegations in the Plaintiff’s September 29  complaint, defense counselth

objected that the matter was outside the scope of the 30(b)(7) notice.  Poling TR 48-49.

The following examination led to defense counsel terminating the 30(b)(7) deposition:

“Q. Okay.  So what I'm understanding then is that Ms. Allowatt comes to you, makes a
three-page typed  complaint about her direct supervisor -- which we have as  Exhibit
B, correct?  

“A. Correct.  
“Q. -- alleging harassment, discrimination, various forms of mistreatment by him of her. 

Correct?  
“A. Those were her claims.  

4
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“Q. And that the first time you contacted Mr. Kanal about those allegations was about
three or four days after Ms. Allowatt had resigned?  

“A. That's correct.  
“Q. Which would have been a little bit over -- well, no, no.  Not quite two months after

she made her detailed complaint in Exhibit B.  Correct?  
“A. That's correct.  
“Q. Okay.  So if we look at the allegations in Ms. Allowatt's complaint, which you never

spoke to Mr. Kanal about until after she had resigned, we see on page 2 of Exhibit
B that she alleges that Mr. Kanal on her first day back from open heart surgery, told
her that he wasn't sure what he was going to do with her.  Do you  see that allegation? 

“A. Yes.  
“Q. And that he further said to her in this meeting, which she alleges happened on

September 8th, that the only reason he had been doing her job for the past 12  weeks
is because she was out for surgery and on short-term leave.  Do you see that
allegation?  

“A. Yes.  
“Q. Did Mr. Kanal say those things to her on September 8th, 2014?  
“A. This is what Kim reported to me.  
“Q. Ms. -- Ms. Poling, please answer my question.  My question is, did Mr. Kanal say to

Ms. Poling on September 8th, 2014, that he wasn't sure what he was going to do with
her, yes or no?  

“A. I did not witness this, Mr. Auvil.  This is what Ms. Allowatt reported to me.  
“Q. But, ma'am, you were the person who's been identified as being in charge of this

investigation.  You're also the person who's been identified to respond on behalf of
Highmark to the allegations in this memo.  And so what I need to do is, is it accurate
that on September 8th, 2014, Mr. Kanal said to Ms. Allowatt that the -- that he wasn't
sure what he was going to do with her?  
“MR. DELLINGER:  Objection.  Asked and answered.  

“Q. Is that accurate as to what he said or not?  
“MR. DELLINGER:  Objection.  Asked and answered.  
“You can answer again.  

“A. As reported to me, this is what I've been told.  
“Q. Well, do you have any reason to dispute that that is what he told her on September

8th, 2014?  
“A. No.  
“Q. Next allegation is that Mr. Kanal told Ms. Allowatt that the only reason he'd been

doing her job for the past 12 weeks was because she was out for surgery and on
short-term leave.  Did he say that to her on September 8th, 2014?  

“A. I can't confirm that he stated that to her.  
“Q. Do you have any reason to believe that Ms. Allowatt is incorrect when she reports

that that is what Mr. Kanal said to her on September 8th, 2014?  
“A. Mr. Auvil, this is what Ms. Allowatt reported to me.  I was not witness to this

5
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conversation, and I can't confirm that Mr. Kanal stated that.  
“Q. Do you have any basis upon which to dispute Ms. Allowatt's allegation that on

September 8th, 2014, Mr. Kanal said to her that the only reason he'd been doing her
job for the past 12 weeks is because she was out for surgery and on short-term leave?

“A. I have no basis to dispute it.”  Poling TR Page 53-56.
 

That answer by Ms. Poling was the last answer to a substantive question which defense

counsel allowed the witness to answer in this deposition.  That answer appears at page 56 of the

deposition transcript after the questions and answers set forth above, each of which placed Defendant

in an increasingly compromising position as to liability on both the Plaintiff’s gender and handicap

discrimination claims.  The final question asked - which resulted in the Defendant filing the Motion

before this Court - is as follows:

“Q. Okay.  Well, my next question, ma'am, is, is it your position that this -- that making
these statements to Ms. Allowatt by her direct supervisor, that on her first day
returning for work, that he wasn't sure what he was going to do to her and the only
reason he'd been doing her job for the past 12 weeks is because she was out for
surgery and on short-term leave-- are those statements appropriate statements to
make to a subordinate employee returning from medical leave?  
“MR. DELLINGER:  I'm going to object.  What subject matter is that related to?  

“Q. You may answer.  
“MR. DELLINGER:  No.  She may not until you identify the subject matter it's
related to.

“Q. You can answer, ma'am.  
“MR. DELLINGER:  Not until you identify the subject matter.  

“Q. Ms. Poling?  
“MR. DELLINGER:   At this point, if you're not going to identify the subject matter
that that is corresponding to, then you need to adjourn the deposition and go to the
Court for a ruling.  Because I'm not going to allow her to answer a question unless
it's responsive to a subject matter.“  Poling TR 56.

A reasonable inference is that Defendant did not like the direction that Ms. Poling’s

testimony was going in at this point of the deposition and chose to use the issue of the testimony

being “outside the scope“ of the notice as an excuse to terminate the deposition and attempt to

regroup before further damaging testimony was adduced.  Colloquy between counsel went on from

6
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page 57 of the deposition transcript to page 64 of the deposition transcript, at which point Plaintiff’s

counsel inquired of Ms. Poling as to whether his examination of her was annoying or harassing her. 

Ms. Poling responded, “No, sir.  You’re not annoying at all.”  Poling TR 64.

After breaking for lunch at that point, counsel returned and Plaintiff’s counsel provided

extensive authority to counsel for the Defendant discussing and refuting Defendant’s purported legal

basis for terminating the deposition.  However, despite this exchange, Defendant refused to proceed,

terminated the 30(b)(7) deposition and now seeks a protective order from this Court.

ARGUMENT

Numerous courts and commentators have discussed the issue of the proper approach to

claims that testimony sought at a 30(b)(6) deposition (renumbered as 30(b)(7) under the West

Virginia Rules of Civil Procedure) is outside the scope of the notice.  In “Rule 30(b)(6) at 45: Is it

Still Your Friend?”  By Eric Kinder and Walt Auvil - December 3, 2015, Section of Litigation,

Pretrial Practice & Discovery, American Bar Association - the authors discussed the issue:

There is a split of authority as to whether a party using Rule 30(b)(6) is required to
adhere to the limits of the designations in the notice or whether they may inquire as
to any subject permissible under Federal Rule of Civil Procedure 26(b)(1).  Some
courts have held that inquiry should be limited to the matters stated with reasonable
particularity as designations in the 30(b)(6) notice.  Paperelli v. Prudential Ins. Co.,
108 F.R.D. 727 (D. Mass. 1985).  The majority view, however, is that there is no
such limitation.  Bracco Diagnostics Inc. v. Amersham Health Inc., No. 03-6025
(SRC), 2005 WL 6714281 (D.N.J. Nov. 7, 2005); Cabot Corp. v. Yamulla Enters.,
194 F.R.D. 499 (M.D. Pa. 2000); Detoy v. City & Cnty. of S.F., 196 F.R.D. 362
(N.D. Cal. 2000).  This view holds that testimony is not limited to the subject matter
in the notice because limiting the scope of the deposition to what is noticed would
frustrate the objectives of Rule 26(b)(1).  The scope of the deposition is determined
solely by relevance under Rule 26.  Detoy, F.R.D. at 366.

One issue that always concerns defense attorneys is what to do when a 30(b)(6)
deponent is asked a question that is outside the scope of the notice.  While defense
counsel have a number of options, courts have been clear that merely instructing the
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witness not to answer is not one of those options.  Even where the court held that a
30(b)(6) deposition should be limited to the topics set forth in the notice, defense
counsel must seek a protective order rather than simply instructing the witness not
to answer the question.  Paperelli, 108 F.R.D. at 731.  The more commonly accepted
approach was detailed in Detoy, in which the court instructed counsel to note on the
record that the deponent’s answers to such questions were beyond the scope of the
notice, were not intended as answers of the designating corporation, and did not bind
the designating corporation; prior to trial, counsel could request jury instructions that
such answers were merely answers or opinions of the individual fact witness, and not
admissions of party.  Detoy, 196 F.R.D. at 367; see also EEOC v. Caesar’s Entm’t,
Inc., 237 F.R.D. 428, 432 (D. Nev. 2006) (stating counsel should note that answers
to questions beyond the scope of the 30(b)(6) are merely the opinions of the
individual fact witness).

Courts have concluded that questions and answers exceeding the scope of the
30(b)(6) notice do not bind the corporation and are merely treated as the answers of
the individual deponent.   Id.; King v. Pratt & Whitney, a Div. of United Techs.
Corp., 161 F.R.D. 475, 476 (S.D. Fla. 1995) (“[I]f the deponent does not know the
answer to questions outside the scope of the matters described in the notice, then that
is the examining party’s problem.”).  Where a 30(b)(6) deposition routinely strays
from the confines of the notice, defense counsel should ask the court to exercise its
discretion to count the deposition as both an authority 30(b)(6) deposition and an
individual deposition for purposes of the applicable limitation on the number of
depositions.

In “Rule 30(b)(6)”, Committee on Pretrial Practice & Discovery, Section of Litigation,

American Bar Association, Summer 2003, by Jonathan I. Handler, Page 5, the author noted:.

In addressing the scope of the examination under Rule 30(b)(6), at least one court has
held that parties must confine deposition questions to matters stated with ‘reasonable
particularity’ in the deposition notice.  See Paparellli v. Prudential Ins. Co. of Am.,
108 F.R.D. 727, 728 (D. Mass. 1985).  The court in Paparelli acknowledged that,
because the Rule clearly states the notice must describe matters with ‘reasonable
particularity,’ it is implied that the deposition is also subject to the same limitation. 
Permitting the discovering party to ask questions beyond the scope of the notice
would render the ‘reasonable particularity’ requirement useless.  However, the court
nonetheless concluded it was improper to instruct a witness not to answer a question
that exceeded the scope of the notice.  The court stated that rather than instructing the
witness not to answer, counsel should have, consistent with Rule 30(b)(d), suspended
the deposition and immediately sought a protective order.

A Florida court interpreted the Rule quite differently.  The court in King v. Pratt &
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Whitney held that, regardless of the information contemplated in the notice of
deposition, the deponent must answer all relevant questions.  See King v. Pratt &
Whitney, 161 F.R.D. 475 (S.D. Fl. 1995).  The court conceded that confining the
questioning to the scope of the notice only slows the discovery process because
questions outside the notice will eventually be answered through a re-notice of
deposition.  However, if the deposing party inquires into matters outside the scope
of the notice of deposition about which the deponent has no knowledge, the court
will not impose sanctions on the corporation.  This view makes sense.  The purpose
of the ‘reasonable particularity’ requirement is to aid the responding party in
preparing a witness on the designated topics, not to protect a corporate deponent from
having to answer unexpected questions.

When faced with a situation where the scope of questioning exceeds the topics
described in the notice, the defending party should move for a protective order
immediately and the court may then limit both the scope and the manner in which the
deposition is taken as provided in Rule 26(c).  The deponent may also consider
stating on the record that the witness is answering questions outside the scope of the
notice based only on personal knowledge and not as a 30(b)(6) witness.  Counsel
should also state on the record that the notice is designed to inform the deponent of
the subjects about which he or she is required to testify and that the notice in question
fails to do so.

In “Deposing Corporations and Other Fictive Persons: Some Thoughts on Rule 30(b)(6),”

Litigation, Winter, 2003, Volume 29, Number 2, by Sidney I. Schenkier, United States Magistrate

Judge for the Northern District of Illinois, Judge Schenkier discussed the topic:

However, even if the defending attorney believes the question is beyond the scope
of the Rule 30(b)(6) notice, the defending attorney must think twice – and then think
again – before instructing the witness not to answer.  Rule 30(d)(1) allows an
instruction not to answer only when ‘necessary to preserve a privilege, to enforce a
limitation directed by the court, or to present a motion under Rule 30(d)(4)’ for
protective order on the ground that the questioning was being conducted in bad faith
or to harass.  It is generally better to note the objection and have the witness testify
subject to the objection – which, if the defending attorney’s objection is meritorious,
will result in the testimony’s being that of the individual and not of the corporation. 
See generally Detoy v. City & County of San Francisco, 196 F.R.D. 362, 367 (N.D.
Cal. 2000) (if corporation objects to questioning beyond scope noticed, corporation
may request jury instructions to explain that answers of deponent were answers or
opinions of individual and not admissions of corporation); King, 161 F.R.D. at 476
(S.D. Fla. 1995) (answers to questions outside those noticed will be governed by
general deposition rules); but see Paparelli, 108 F.R.D. at 730 (party must confine
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examination to matters stated in Rule 30(b)(6) notice).

In addition to the authorities and cases cited above, Plaintiff’s counsel notes practical

problems with the position urged by Defendant.  If counsel for a party is to be the arbiter of whether

questioning is within the scope of a 30(b)(7) notice of deposition and the consequence of counsel

disagreeing as to whether questioning is within the scope of the notice or not is to terminate each

such deposition until the Court rules on each such objection, the process of depositions will become

intractable.  It will require extensive involvement by the Court on an almost question-by-question

basis to have the Court evaluate whether each question asked is within the scope of the notice or not.

This is the opposite of the approach to depositions which the Rules contemplate, which

instead requires that deposition testimony be taken, subject to objection, with the exceptions being

where suspending a deposition or instructing a witness not to answer is necessary in order to preserve

a privilege or to protect a witness from harassment.  No privilege was at issue herein and, in fact, the

question which gave rise to the deposition being terminated was whether the head of human

resources for Defendant believed that comments attributed to the Plaintiff’s direct supervisor were

appropriate.  If a question of this nature is determined by the Court to justify terminating a deposition

and seeking a protective order from the Court, little discovery can be expected to occur without the

Court’s intervention.  

The obvious answer to this dispute -- the approach taken by all courts, which have considered

the issue except for the single 1985 decision cited by Defendant -- is to take the testimony (within

the limits of privilege and non-abuse of the deponent) subject to the objection of Defendant that the

matters inquired into are outside the scope of the notice.  If, upon later review, the Court determines

that the matters inquired into were outside the scope of the notice, then that portion of the testimony

10
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taken is, at most, the testimony of that witness alone and not the testimony of the corporation.

The other practical issue is this:  The individual deponent designated to respond to the

30(b)(7) notice is subject to deposition on an individual basis as well and can, at that individual

deposition, be asked each and every question to which defense counsel objected in the 30(b)(7)

deposition.  What does it serve either the Defendant or the Plaintiff to conduct two separate

depositions of the same witness, one under the designation 30(b)(7) deposition and a second as an

individual deposition?  In fact, normally Defendants require that Plaintiff’s counsel treat the 30(b)(7)

deposition as the individual deposition of the designee, so as not to annoy or harass the witness with

multiple depositions.  Instead, Defendant in this case insists that the deponent be deposed twice, once

in her 30(b)(7) capacity and then again in her individual capacity.  Not only does this approach

multiply expense and annoyance for the parties and the witness, but it accomplishes nothing in terms

of discovery of relevant evidence nor the orderly preparation of the case in the most expeditious and

least expensive manner possible.  

For all of these reasons, Plaintiff respectfully requests that Defendant’s Motion for Protective

Order be denied, that the Court order that the Defendant produce the witness for re-deposition

pursuant to Rule 30(b)(7) and that all objections, other than as to privilege, simply be placed on the

record, subject to later ruling by the Court.

KIMBERLY ALLOWATT
Plaintiff by Counsel,
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Respectfully submitted,

____________________________________
WALT AUVIL (WVSB #190)
The Employment Law Center, PLLC
1208 Market Street
Parkersburg, WV 26101
(304) 485-3058
(304) 485-6344 (fax)
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June 2016 
 

Using 30(b)(6) Depositions to Win Equal Employment Opportunity Class Actions: 
A Few Practical Tips by Cyrus Mehri* 

 
My firm believes that well-crafted equal employment opportunity (EEO) class actions 
can and have been successful notwithstanding the set back to our practice by Wal-Mart 
Stores v Dukes, 131 S. Ct. 2541 (2011).1 Using 30(b)(6) depositions are essential for 
successful EEO class actions.2 
 
My co-panelist Robert Shug has written an outstanding paper, A Beginner's Guide to 
Rule 30(b)(6) Depositions: Ten Common Questions Answered. The paper explains the 
federal procedural rule and key case law. This short paper provides some practical tips 
learned and should be used along with Shug's paper.   
 
1. Thoughtfully Incorporate 30(b)(6) Depositions into your Case Management            
      Plan 
 

One trap to avoid in a case management plan is counting 30(b)(6) depositions 
toward your overall cap on depositions. Since the defendant can choose as many 
witnesses as it wants to testify about the topics set forth in your 30(b)(6) deposition,  
you will soon find yourself in a bind if your 30(b)(6) depositions count toward your 
deposition cap. For example, if you are allowed 10 depositions overall, the defendant 
could divide up your 30(b)(6) depositions for 7 people and you have lost most of your 
available depositions. If on the other hand, 30(b)(6) depositions are outside of the cap,  
then defendant will most likely be more sensible about the number of 30(b)(6) 
deponents.  If you have to count them, argue that a 30(b)(6) is a single deposition, no 
matter how many witnesses the defendant names. 
 

Some thought has to be given as to the timing of your 30(b)(6) depositions.  
Sometimes you have ample information from your pre-filing investigation and your own 
clients to schedule the 30(b)(6) depositions early in the discovery process. However, in 
most instances you will want at least a core set of documents produced by the 
defendant well before the 30(b)(6) so you can fully analyze them.  For some topics, you 
will want to share the documents with your experts prior to the 30(b)(6) deposition so 
the expert can help you refine your questions.   
 
2.   Carefully Identify Your 30(b)(6) Deposition Topics 
 

It is important not to make your deposition topics so broad that is easy for the 
defendant to object to the breadth of the topics. Instead, you should have a strong 

1 Cyrus Mehri and Michael D. Lieder, Onward and Upward After Wal-Mart v. Dukes, Trial Magazine (Apr. 2012)  
2 See generally, “Addressing the Ever Increasing Standards for Statistical Evidence: A Plaintiffs Attorney’s 
Perspective” by Cyrus Mehri and Michael D. Lieder in Adverse Impact Analysis: Understanding Data, Statistics and 
Risk ( Routledge, forthcoming Q1 2017) 
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rationale for every topic and provide reasonable particularity regarding the topic in the 
deposition notice. Input from your experts is important in identifying the topics.  

 
In the EEO class context, you will likely have some deposition topics solely 

pertaining to the company's HR databases and recordkeeping. Your statistical expert is 
going to need to understand what computerized data exists and the relevant database 
systems so it is crucial to include these topics. Typically, we have one 30(b)(6) notice 
devoted to database issues so we can isolate these issues from the other topics such 
as corporate policies and practices.  
 

Deposition topics pertaining to policies and practices are especially crucial in the 
post-Dukes environment where courts increasingly require plaintiffs to identify common 
questions of law or fact under Rule 23(a)(2) that are material to the outcome of the 
case. It is crucial that the topics are designed to maximize your chances of establishing 
commonality for your class certification motion. Be sure to establish the scope of the 
suspect policies and practices under the corporate structure by geography, pay grade, 
location.   
 

If your case attacks a selection procedure, e.g. a promotion system or an 
evaluation system, it is important that you become familiar with the Uniform Guidelines 
on Employee Selection Procedures, 29 C.F.R. 1607 (1978), as you are shaping your 
30(b)(6) topics. For example, if you suspect that the employer has not properly validated 
the selection procedure then it is important that one topic in the notice covers that issue.  
 

If your defendant is a government contractor, it is important to research what 
reporting requirements the employer has and to include recordkeeping and reporting 
topics.3 It is very possible you will find out in a 30(b)(6) that the company is failing to 
meet its obligations. Another often fruitful topic is the company's response to EEO 
complaints. In one 30(b)(6), we discovered that the HR department had close to 100 
complaints and in all but one instance sided with the manager over the employee,  
making the entire system seem so one sided as to be flawed. In a class EEO case, 
typically the 30(b)(6) depositions have more impact on a successful class motion than 
regular fact witnesses.  It is important to maximize your 30(b)(6) opportunity. 

 
3. Alternatives to 30(b)(6) Depositions 
 

If the defendant is cooperative, it may be more productive and less costly to have 
informal discovery concerning database issues, with the experts from both sides able to 
question someone familiar with the database directly.  The attorneys should participate 
to take notes, ask follow-up questions where needed, and document the information 
learned afterward.  
  
 
 
 

3 See for example the July 31st, 2014 Fair Pay and Safe Workplaces Executive Order 
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4. Effectively Take the 30(b)(6) Depositions 
 

At the outset of the deposition, it is important that the witness specifically identify 
which of the topics she is knowledgeable to testify about and which ones are left for 
other 30(b)(6) witnesses.  Second, it is very common for the company to designate the 
witness as both a fact witness and a 30(b)(6) witness such as an HR executive.  It is 
important to tell the witness that the testimony will be treated as 30(b)(6) testimony on 
behalf of the employer unless the witness specifically says otherwise. This way you will 
have a clean record.   

 
A common employer trick is to identify a witness as a 30(b)(6) deponent, but fail 

to require the witness to prepare so she can speak knowledgeably about a topic.  If that 
happens, it is important to get on the record exactly what the witness did to prepare for 
the deposition. The defendant is obligated to prepare the 30(b)(6) witness on the 
noticed topics. If you can establish that the employer has failed to properly prepare the 
30(b)(6) witness on a given topic, then you have the predicate to move to compel 
supplemental witnesses. It is also important to go through all of your questions and 
identify to the judge that the witness repeatedly did not know the answer. If the 
employer wastes everyone's time with a completely unprepared 30(b)(6) deponent then 
it is possible that a sanctions motion is appropriate. 

 
Most 30(b)(6) depositions should be primarily for the purpose of gaining 

admissions.  Prepare thoroughly to obtain the desired answers. 
 
Be alert to, and ask questions about, documents evidencing the deponent’s 

testimony. Often a 30(b)(6) deposition reveals documents that have not been produced 
or have been spoliated. 
 
Conclusion 
 

In an EEO class action, 30(b)(6) depositions are one of the best tools for winning 
your case. They can provide "the glue" Justice Scalia called for to establish Rule 
23(a)(2) commonality as set forth in Dukes -- with common suspect policies that impact 
the entire class. They can also set the stage for statistical reports that provide the 
common proof to obtain class certification and to win at trial. With that in mind, putting a 
lot of thought and energy into using this tool for a winning strategy is crucial for the 
success of your case. Our firm is available as a resource.   
 

* Cyrus Mehri is a founding partner of Mehri & Skalet, PLLC.  The firm litigates cases involving 
discrimination, civil and consumer rights violations, and corporate fraud.  Mr. Mehri has served as co-lead 
class counsel in some of the largest and most significant race and gender cases in U.S. history: Roberts 
v. Texaco Inc. ($176 million; S.D.N.Y. 1997); Ingram v. The Coca-Cola Company ($192 million; N.D. Ga. 
2001); Robinson v. Ford Motor Company ($10 million and 279 apprentice positions; S.D. Ohio 2005); 
August-Johnson v. Morgan Stanley ($47 million; D.D.C. 2007); Amachoev v. Smith Barney ($34 million; 
N.D. Cal. 2008); Norflet v. John Hancock Life Insurance Co. ($24 million; D. Conn. 2009), and Carter v. 
Wells Fargo Advisors, LLC ($32 million; D.D.C. 2011).  The hallmark of these settlements is innovative 
programmatic relief. 
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Rule 30(b)(6) of the Federal Rules of Civil Procedure is a plaintiffs’ attorney’s 
best friend.  Most lawyers take at least one Rule 30(b)(6) deposition in every case, 
from individual breach of contract claims to nationwide wage-and-hour class 
actions.  Instead of wasting our time and resources trying to pry information from a 
never-ending line of (conveniently) forgetful witnesses, Rule 30(b)(6) forces the 
defendant to track down the information we want and bring it to us (well...at least 
in a perfect world).  The goal of these materials is to provide an introduction to Rule 
30(b)(6) for new practitioners, and to answer a few of the common questions that 
arise in preparing for and taking a Rule 30(b)(6) deposition. 
 
1. What is Rule 30(b)(6)? 
 

Rule 30(b)(6) of the Federal Rules of Civil Procedure provides: 
 

Notice or Subpoena Directed to an Organization.  In its notice or 
subpoena, a party may name as the deponent a public or private 
corporation, a partnership, an association, a governmental agency, or 
other entity and must describe with reasonable particularity the 
matters for examination.  The named organization must then 
designate one or more officers, directors, or managing agents, or 
designate other persons who consent to testify on its behalf; and it may 
set out the matters on which each person designated will testify.  A 
subpoena must advise a nonparty organization of its duty to make this 
designation.  The persons designated must testify about information 
known or reasonably available to the organization.  This paragraph (6) 
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does not preclude a deposition by any other procedure allowed by these 
rules. 

 
Rule 30(b)(6) was added as part of the 1970 amendments to the Federal Rules 

of Civil Procedure.  Fed. R. Civ. P. 30(b)(6) advisory committee’s note.  Prior to the 
addition of the rule, some organizations engaged in a tactic called “bandying,” in 
which each employee who was deposed would disclaim knowledge of the facts in 
question, explaining that a different employee would be the better person to ask.  
See, e.g., 8A Charles Alan Wright, et al., Federal Practice and Procedure § 2110 (3d 
ed. 2014).  Rule 30(b)(6) was aimed at solving this problem, as well as other related 
issues.  

 
The Advisory Committee gave three main reasons for the adoption of Rule 

30(b)(6).  See Fed. R. Civ. P. 30(b)(6) advisory committee’s note.  First, the rule 
would reduce the difficulty in determining whether a particular employee is the 
“managing agent” of a party prior to the taking of the deposition.  Id.  Second, the 
rule would stop the practice of bandying, described above.  Id.  Third, and relatedly, 
Rule 30(b)(6) would prevent organizations from being subjected to a large number of 
depositions of their officers and other employees by an opposing party unsure of who 
within the organization has knowledge of the facts at issue.  Id.   
 
2. What are the Obligations of the Noticing Party? 
 

The obligations of the party who wants to take a deposition under Rule 
30(b)(6) are relatively easy to fulfill.  The party simply notices or subpoenas the 
deposition of the entity to be questioned and lists the topics for questioning, either 
in the notice itself or in a separate attachment.  See Fed. R. Civ. P. 30(b)(6).  
 

The only significant burden on the noticing party is to describe the matters 
for examination “with reasonable particularity.”  See id.  As one court put it, “to 
allow the Rule to effectively function, the requesting party must take care to 
designate, with painstaking specificity, the particular subject areas that are 
intended to be questioned, and that are relevant to the issues in dispute.”  Prokosch 
v. Catalina Lighting, Inc., 193 F.R.D. 633, 638 (D. Minn. 2000).  A Rule 30(b)(6) 
notice is likely sufficient if the noticing party makes a “conscientious effort” to focus 
its intended inquiry on subject areas that are factually and temporally relevant to 
the claims at issue.  Id. at 639. 

 
Courts are most concerned with topics that are too broad or vague to allow 

the witness and their counsel to adequately prepare for the deposition.  See, e.g., 
Federal Ins. Co. v. Delta Mech. Contractors, LLC, 2013 WL 1343528, at *4 (D.R.I. 
Apr. 2, 2013) (“Delta’s list of twenty-four topics are sufficiently broad and 
amorphous as to run afoul of the requirement that Rule 30(b)(6) topics must be 
described with reasonable particularity.”).  For example, some courts have found the 
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phrase “including but not limited to” or similar language indicative of an overbroad 
topic that subjects the noticed party to “an impossible task.”  Id.; see also Reed v. 
Bennett, 193 F.R.D. 689, 692 (D. Kan. 2000) (“Where, as here, the defendant cannot 
identify the outer limits of the areas of inquiry noticed, compliant designation is not 
feasible.”). 
 

If the topics listed in the notice are overly broad or otherwise improper, the 
party subject to the notice may seek a protective order.  E.g., New England 
Carpenters Health Benefits Fund v. First DataBank, Inc., 242 F.R.D. 164, 165-66 (D. 
Mass. 2007).  “What is not proper practice is to refuse to comply with the notice, put 
the burden on the party noticing the deposition to file a motion to compel, and then 
seek to justify non-compliance in opposition to the motion to compel.”  Id. at 166; 
accord Robinson v. Quicken Loans, Inc., 2013 WL 1776100, at *3 (S.D. W.Va. Apr. 
25, 2013) (“Consequently, once a Rule 30(b)(6) deposition notice is served, the 
corporation bears the burden of demonstrating to the court that the notice is 
objectionable or insufficient.  Otherwise, the corporation must produce an 
appropriate representative prepared to address the subject matter described in the 
notice.” (emphasis in original)). 

  
Alternatively, some courts have also allowed the noticed party to produce a 

witness who is reasonably prepared to speak about the topics at issue, despite the 
fact that the notice may be somewhat overbroad.  See Fed. Ins. Co., 2013 WL 
1343528, at *4 (“In effect, by choosing to list many broad topics, Delta, as the 
propounder of the notice, made a strategic decision to avoid the risk that a topic 
would come up outside the scope of the Rule 30(b)(6) notice, while accepting the risk 
that it is simply impractical to expect Rule 30(b)(6) witnesses to know the intimate 
details of everything.”); Adams v. AllianceOne, Inc., 2011 WL 2066617, at *10 (S.D. 
Cal. May 25, 2011) (“Faced with a broadly-worded deposition notice, Defendant 
cannot reasonably be expected to anticipate specific questioning and produce PMKs 
accordingly.”).  
  
3. Who Can Be Served with a Rule 30(b)(6) Notice? 
 

A Rule 30(b)(6) deposition can be served on “a public or private corporation, a 
partnership, an association, a governmental agency, or other entity.”  Fed. R. Civ. P. 
30(b)(6).  The language in the rule is intentionally broad.  In the 2007 amendments 
to the Federal Rules of Civil Procedure, the phrase “or other entity” was added to 
“ensure that the deposition process can be used to reach information known or 
reasonably available to an organization no matter what abstract fictive concept is 
used to describe the organization.”  Fed. R. Civ. P. 30, advisory committee’s note.  
This includes, for example, “limited liability companies, limited partnerships, 
business trusts,” as well as “more exotic common-law creations, or forms developed 
in other countries.”  Id. 
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4. Who Can Be Designated as a Rule 30(b)(6) Witness? 
 

Technically, the party responding to a Rule 30(b)(6) deposition can designate 
anyone, as long as that person is prepared to testify on the topics for which they are 
designated.  “The rule does not expressly or implicitly require the corporation or 
entity to produce the ‘person most knowledgeable’ for the corporate deposition.”  
QBE Ins. Corp. v. Jorda Enters., Inc., 277 F.R.D. 676, 688 (S.D. Fla. 2012); accord 
Taza Sys., LLC v. Taza 21 Co., LLC,  2012 WL 5381422, at *1 (W.D. Pa. Oct. 31, 
2012).  Instead, as explained more fully below, the organization “has the duty to 
identify a witness to testify on its behalf and to prepare that witness to state the 
organization’s position, knowledge, subjective beliefs, and opinions on identified 
topics.”  Id.; see also Harris v. New Jersey, 259 F.R.D. 89, 92-93 (D.N.J. 2007).  As 
long as the deponent is prepared, the noticing party “may not impose his belief . . . 
as to whom to designate.”  Booker v. Mass. Dep’t of Pub. Health, 246 F.R.D. 387, 389 
(D. Mass. 2007) (“[I]t is ultimately up to the corporation to designate its Rule 
30(b)(6) witness.”). 

 
As a practical matter, organizations will usually designate a witness with at 

least some personal knowledge of the facts at issue.  This reduces the chances of the 
witness being forced to answer “I don’t know” to numerous questions, prompting an 
argument that the witness was not adequately prepared and potentially subjecting 
the organization to sanctions. 
 
5. They Designated Three Witnesses!  Can They Do That? 
 

Yes.  Because Rule 30(b)(6) notices will usually cover a variety of topics, 
defendants commonly designate multiple witnesses to provide testimony in different 
areas.  See Fed. R. Civ. P. 30(b)(6) (“The named organization must then designate 
one or more . . . persons who consent to testify on its behalf ….”).  In fact, courts 
have held that more than one witness must be designated when it is necessary to 
provide complete testimony.  See, e.g., Elan Microelectronics Corp. v. Pixcir 
Microelectronics Co. Ltd., 2013 WL 4101811, at *5 (D. Nev. Aug. 13, 2013).  In cases 
involving events that span a number of years, defendants sometimes also designate 
different witnesses to testify about different time periods.  
 
6. What are the Obligations of the Noticed Party in Preparing the 

Witness? 
   

The noticed party has significant obligations in adequately preparing its Rule 
30(b)(6) witness.  “A corporation has an affirmative duty to produce a representative 
who can answer questions that are within the scope of the matters described in the 
notice.”  Harris, 259 F.R.D. at 92.  The organization is obligated to make a 
“conscientious, good-faith effort” to designate individuals who have knowledge of 
the matter sought, and to prepare those persons to testify fully, completely, and 
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unevasively.  Id. (quoting Mitsui & Co. v. Puerto Rico Water Res. Auth., 93 F.R.D. 
62, 67 (D.P.R. 1981)). 
 

Witnesses must be prepared to the extent that facts are “known or 
reasonably available to the organization.”  Fed. R. Civ. P. 30(b)(6).  Contrary to 
popular belief, Rule 30(b)(6) does not require that the “person most knowledgeable” 
about a topic be designated to testify.  Taza Sys., 2012 WL 5381422, at *1.  
However, “[i]f the persons designated by the corporation do not possess personal 
knowledge of the matters set out in the deposition notice, the corporation is 
obligated to prepare the designees so that they may give knowledgeable and binding 
answers.”  U.S. v. Taylor, 166 F.R.D. 356, 361 (M.D.N.C. 1996).  The obligation to 
adequately prepare Rule 30(b)(6) witnesses is “significant but appropriate,” given 
that they speak for the corporation.  Berwind Prop. Grp. Inc. v. Envtl. Mgmt. Grp., 
Inc., 233 F.R.D. 62, 65 (D. Mass. 2005); see also Seaga Mfg., Inc. v. Intermatic Mfg. 
Ltd., 2013 WL 3672964, at *2 (N.D. Ill. July 12, 2013) (noting that preparing a Rule 
30(b)(6) witness is an “onerous and burdensome task,” but one that “flows from the 
privilege of using the corporate form to do business”).   
 

To become adequately prepared, a witness may need to obtain information 
from current or past employees, company records, documents, prior deposition 
testimony, or other sources.  See Open Capital Group LLC v. Thermo Fisher 
Scientific Inc., 2015 U.S. Dist. LEXIS 120022, at *7-14 (D. Del. Sept. 8, 2015); 
Taylor, 166 F.R.D at 361-62; Prokosch, 193 F.R.D. at 639; Calzaturficio S.C.A.R.P.A. 
s.p.a. v. Fabiano Shoe Co., Inc., 201 F.R.D. 33, 37 (D. Mass. 2001).  In other words, a 
company is required to “create” a witness if necessary.  QBE Ins. Corp., 277 F.R.D. 
at 689.  “Even if the documents are voluminous and the review of those documents 
would be burdensome, the deponents are still required to review them in order to 
prepare themselves to be deposed.”  Calzaturficio, 201 F.R.D. at 37.  Any other 
interpretation of the rule would unfairly allow an organization to “sandbag” the 
deposition process, thereby preventing the issues in the case from being fully and 
fairly explored prior to trial.  Prokosch, 193 F.R.D. at 639 (quoting Taylor, 166 
F.R.D. at 362). 

 
An organization may not refuse to produce a Rule 30(b)(6) witness by arguing 

that its corporate documents “state the company’s position.”  See Great Am. Ins. Co. 
of New York v. Vegas Const. Co., 251 F.R.D. 534, 539 (D. Nev. 2008).  Likewise, the 
designated witness cannot simply reference or read from an outline prepared by 
their attorneys.  E.g., In re Neurontin Antitrust Litig., 2011 WL 2357793, at *2, 4-7 
(D.N.J. June 9, 2011).  “A Rule 30(b)(6) deponent must explain the organization’s 
interpretation of the documents, give the reasons for the interpretation, and stand 
subject to cross-examination.”  F.D.I.C. v. 26 Flamingo, LLC, 2013 WL 3975006, at 
*6 (D. Nev.  Aug. 1, 2013). 
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7. What if the Witness is Unprepared? 
 

If the Rule 30(b)(6) witness is unable to adequately respond to questioning 
during the deposition, then the responding corporation has a duty to designate 
supplemental witnesses.  Taylor, 166 F.R.D. at 360 n.5; Starlight Int’l Inc. v. 
Herlihy, 186 F.R.D. 626, 638-39 (D. Kan. 1999). 

 
If a party does not properly prepare its witness, refuses to produce a 

supplemental witness, or provides no witness at all, then a variety of sanctions may 
be warranted.  Available remedies include a court order compelling the organization 
to provide an appropriate witness, an award of costs or attorneys’ fees, preclusion of 
testimony, or (in the worst cases) entry of a default judgment.  See QBE Ins. Corp., 
277 F.R.D. at 690 (describing available remedies).  

 
In the most common scenario, a party’s failure to properly prepare a Rule 

30(b)(6) witness can be remedied by a motion to compel.  If the court agrees that the 
witness was unprepared, the party will be ordered to produce an adequately 
prepped witness, with or without an award of attorneys’ fees and costs as a 
sanction.  See, e.g., See Open Capital Group LLC, 2015 U.S. Dist. LEXIS 120022, at 
*11-14; Fort Worth Empls.’ Ret. Fund v. J.P. Morgan Chase & Co., 2013 WL 
6439069, at *4 (S.D.N.Y. Dec. 9, 2013) (ordering the parties to confer regarding 
additional witnesses or “alternative forms of evidence”); Nacco Materials Handling 
Grp., Inc. v. Lilly Co.,  278 F.R.D. 395, 401 (W.D. Tenn. 2011) (ordering additional 
depositions, as well as fees and costs); Wilson v. Lakner, 228 F.R.D. 524, 530 (D. Md. 
2005) (ordering additional depositions and permitting a motion for fees and costs); 
Berwind Prop. Grp., 233 F.R.D. at 65 (ordering supplementation on certain topics, 
but declining to order another deposition); Twentieth Century Fox Film Corp. v. 
Marvel Enters., Inc., 2002 WL 1835439, at *2 (S.D.N.Y. Aug. 8, 2002) (ordering the 
production of a properly prepared witness); Calzaturficio, 201 F.R.D. at 36-42 
(finding it “glaringly obvious” that witnesses were not educated, ordering additional 
depositions, and reserving determination on fees and costs). 
 

But other sanctions (in addition to monetary sanctions) are also a possibility, 
with some courts holding that a party’s failure to provide an adequate Rule 30(b)(6) 
witness is tantamount to a “failure to appear” under Rule 37.  The rationale is that 
“[i]f that agent is not knowledgeable about relevant facts, and the principal has 
failed to designate an available, knowledgeable, and readily identifiable witness, 
then the appearance is, for all practical purposes, no appearance at all.”  Resolution 
Trust Corp. v. S. Union Co., 985 F.2d 196, 197 (5th Cir. 1993).  In these 
circumstances, courts have the discretion to issue discovery sanctions, including the 
preclusion of testimony at trial, the treatment of certain facts as established, or 
even dismissal or default judgment.  See, e.g., Banco Del Atlantico, S.A. v. Woods 
Indus. Inc., 519 F.3d 350 (7th Cir. 2008) (affirming district court’s order dismissing 
plaintiffs’ case for Rule 30(b)(6) violations); Black Horse Lane Assoc., L.P. v. Dow 
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Chem. Corp., 228 F.3d 275, 300-305 (3d Cir. 2000) (affirming award of monetary 
sanctions under Rule 37); Reilly v. Natwest Markets Grp., Inc., 181 F.3d 253, 268-69 
(2d Cir. 1999) (“Having determined that NatWest violated both Rule 30(b)(6) and 
Judge Sprizzo’s order, we have little difficulty in concluding that barring Adams 
and Letzler from testifying about Reilly’s work was proper.”); Kyoei Fire & Marine 
Ins. Co., Ltd. v. M/V Mar. Antalya, 248 F.R.D. 126, 152-53 (S.D.N.Y. 2007) (treating 
disputed matter as established due to failure to produce a Rule 30(b)(6) 
witness); Starlight Int’l, 186 F.R.D. at 636-40, 651 (awarding sanctions).  

 
In the event that the opposing party fails to comply with Rule 30(b)(6), the 

matter should be promptly brought to the attention of the district court.  See 
Gutierrez v. AT&T Broadband, LLC, 382 F.3d 725, 733 (7th Cir. 2004) (“[W]e also 
note that the plaintiffs made a tactical decision not to insist that the defendants 
produce better witnesses after Baucom proved inadequate.  Such a request very 
likely would have been viewed favorably had it been made prior to the close of 
discovery, with possible sanctions levied against the defendants for failing to 
provide an appropriate deponent in the first instance.  Yet, the plaintiffs raised 
their dissatisfaction with Baucom after the close of discovery, in the midst of 
summary-judgment briefing, and with prior knowledge that better witnesses, like 
Ryczek, existed.”).  
 
8. Are Questions Strictly Limited to the Topics in the Notice? 
 

No.  The widely-accepted view is contained in King v. Pratt & Whitney, 161 
F.R.D. 475 (S.D. Fla. 1995).  There, the defendant terminated the deposition and 
brought a motion for a protective order after opposing counsel asked questions 
outside the scope of the 30(b)(6) notice.  Id.  The district court noted that counsel’s 
conduct was understandable considering prior case law condoning this practice.  Id. 
at 476 (citing Paparelli v. Prudential Ins. Co., 108 F.R.D. 727 (D. Mass. 1985)).  
However, the court declined to follow this reading of Rule 30(b)(6).  Id.  The court 
concluded that “[i]f the examining party asks questions outside the scope of the 
matters described in the notice, the general deposition rules govern (i.e. Fed. R. Civ. 
P. 26(b)(1)), so that relevant questions may be asked and no special protection is 
conferred on a deponent by virtue of the fact that the deposition was noticed under 
30(b)(6).”  Id.  “However, if the deponent does not know the answer to questions 
outside the scope of the matters described in the notice, then that is the examining 
party’s problem.”  Id.  

 
The vast majority of courts follow the King rational.  See, e.g., Am. Gen. Life 

Ins. Co. v. Billard, 2010 WL 4367052, at *4 (N.D. Iowa Oct. 28, 2010) (“The 
conclusion reached in King has been unanimously accepted by courts addressing the 
issue since that time.”).  However, some courts have further held that, to prevent an 
“ambush” or admissions on topics for which the witness was not prepared, counsel 
may note on the record its contention that answers to questions beyond the scope of 

#NELA16 1086



the notice are fact witness testimony, not 30(b)(6) testimony.  See Detoy v. City and 
County of San Francisco, 196 F.R.D. 362, 366-67 (N.D. Cal. 2000) (“[C]ounsel shall 
state the objection on the record and the witness shall answer the question, to the 
best of the witness’s ability”); see also First Fin. Bank, N.A. v. Bauknecht, 2014 WL 
949640, at *3 (C.D. Ill. Mar. 11, 2014) (“Graymont may well wish to make clear 
which testimony is corporate testimony and which is not.”); Crawford v. George & 
Lynch, Inc., 2013 WL 6504363, at *5 (D. Del. Dec. 9, 2013) (“If the witness is called 
to testify at trial, then the trial judge is the proper authority to rule on objections to 
the scope or admissibility of the testimony.”); see also Whiting v. Hogan, 2013 WL 
1047012, at *12 (D. Ariz. Mar. 14, 2013) (same); F.C.C. v. Mizuho Medy Co. Ltd., 
257 F.R.D. 679, 682-83 (S.D. Cal. 2009) (same). 
 
9. Do the Answers of the Witness Bind the Company? 
 

Yes and no.  The testimony of a Rule 30(b)(6) witness is certainly binding in 
the sense that it is the testimony of the corporation, given under oath.  Accordingly, 
damaging testimony from a Rule 30(b)(6) witness will follow the organization 
throughout the proceedings and will be extremely hard to shake.  See, e.g., 
Orthoarm, Inc. v. Forestadent USA, Inc., 2007 WL 4457409, at *2-3 (E.D. Mo. Dec. 
14, 2007) (rejecting declaration as a “sham affidavit” at summary judgment because 
it “directly contradict[ed]” prior Rule 30(b)(6) deposition testimony); Casas v. 
Conseco Fin. Corp., 2002 WL 507059, at *10-11 (D. Minn. Mar. 31, 2002) (granting 
summary judgment based on Rule 30(b)(6) testimony and refusing to consider 
contradictory affidavits).  

  
However, many courts do not treat Rule 30(b)(6) testimony as “binding” in 

the sense of a judicial admission.  These courts reason that “just as in the deposition 
of individuals, [the testimony] is only a statement of the corporate person which, if 
altered, may be explained and explored through cross-examination as to why the 
opinion or statement was altered.”  Taylor, 166 F.R.D. at 362 n.6; accord A.I. Credit 
Corp. v. Legion Ins. Co., 265 F.3d 630, 637 (7th Cir. 2001); Dow Corning Corp. v. 
Weather Shield Mfg., Inc., 2011 WL 4506167, at *5 (E.D. Mich. Sept. 29, 2011); 
Johnson v. Big Lots Stores, Inc., 2008 WL 6928161, at *3 (E.D. La. May 2, 2008); 
A&E Prods. Grp., L.P. v. Mainetti USA Inc., 2004 WL 345841, at *7 (S.D.N.Y. Feb. 
25, 2004).  But see, e.g., Rainey v. Am. Forest and Paper Ass’n, Inc., 26 F. Supp. 2d 
82, 94 (D.D.C. 1998) (“Unless it can prove that the information was not known or 
was inaccessible, a corporation cannot later proffer new or different allegations that 
could have been made at the time of the 30(b)(6) deposition.”).  
 
10. How Can I Use Rule 30(b)(6) Testimony? 
 
 However you want!  Under Rule 32(a)(3), “[a]n adverse party may use for any 
purpose the deposition of a party or anyone who, when deposed, was the party’s 
officer, director, managing agent, or designee under Rule 30(b)(6) or 31(a)(4).”  Fed. 
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R. Civ. P. 32(a)(3) (emphasis added).  For example, testimony from a Rule 30(b)(6) 
witness can be used to support discovery, class certification, or summary judgment 
motions, and can be played (or read) for the fact-finder at trial. 
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